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DISTRICT OF RHODE ISLAND
VINCENTE F. GIBBS
V. : C.A. No. 07-353A
MICHAEL J. ASTRUE,

Commissioner of the Social Security
Administration

MEMORANDUM AND ORDER

This matter is before the Court for judicial review of afina decision of the Commissioner
of the Social Security Administration (“Commissioner”) denying Supplemental Security Income
(“SSI”) benefits under the Socia Security Act (“Act”), 42 U.S.C. § 405(g). Plaintiff filed his
Complaint on September 17, 2007 seeking to reverse the decision of the Commissioner. On March
7, 2008, Plaintiff filed aMotion to Reverse the Decision of the Commissioner. (Document No. 7).
On April 4, 2008, the Commissioner filed a Motion for an Order Affirming the Decision of the
Commissioner. (Document No. 8). Plaintiff filed areply brief on April 18, 2008. (Document No.
9).

With the consent of the parties, this case has been referred to mefor all further proceedings
and the entry of judgment in accordancewith 28 U.S.C. 8§ 636(c) and Fed. R. Civ. P. 73. Based upon
my review of the record and the legal memorandafiled by the parties, | find that there is substantial
evidence in the record to support the Commissioner’s decision and findings that Plaintiff is not

disabled within the meaning of the Act. Consequently, | order that the Commissioner’s Motion for



an Order Affirming the Decision of the Commissioner (Document No. 8) be GRANTED and that
Plaintiff’s Motion to Reverse the Decision of the Commissioner (Document No. 7) be DENIED.

. PROCEDURAL HISTORY

Plaintiff filed an application for SSI on April 28, 2004, alleging disability as of April 12,
2004. (Tr.49-51). Theapplicationwasdeniedinitialy (Tr. 36, 44-46) and on reconsideration. (Tr.
37,40-42). On April 4, 2007, ahearing was held before Administrative Law Judge Hugh S. Atkins
(the“ALJ") at which Plaintiff, represented by counsel, and amedica expert appeared and testified.
(Tr. 136-149).

On April 13,2007, the ALJissued adecision finding that Plaintiff was not disabled. (Tr. 8-
14). Plaintiff appealed to the Appeals Council by filing arequest for review. (Tr.7). The Appeas
Council denied Plaintiff’ srequest for review on July 12, 2007. (Tr. 3-5). A timely appeal wasthen
filed with this Court.

. THE PARTIES POSITIONS

Plaintiff does not contest the ALJ's findings with regard to his physical impairments.
Plaintiff does, however, contend that the ALJ erred by failing to conclude at Step 2 that his mental
impairments were “ severe” as defined in 20 C.F.R. § 416.920(c).

The Commissioner disputesPlaintiff’ sclaimsand assertsthat the ALJ sdecisionissupported
by substantial evidence in the record.

[11. THE STANDARD OF REVIEW

The Commissioner’s findings of fact are conclusive if supported by substantial evidence.

42 U.S.C. 8405(g). Substantial evidenceis more than ascintilla—i.e., the evidence must do more



than merely create asuspicion of the existence of afact, and must include such relevant evidence as

areasonabl e person would accept as adequate to support the conclusion. Ortiz v. Sec’y of Hedlth

and Human Servs., 955 F.2d 765, 769 (1% Cir. 1991) (per curiam); Rodriguez v. Sec'y of Health and

Human Servs., 647 F.2d 218, 222 (1* Cir. 1981).
Where the Commissioner’s decision is supported by substantial evidence, the court must

affirm, even if the court would have reached a contrary result asfinder of fact. Rodriguez Pagan v.

Sec'y of Health and Human Servs., 819 F.2d 1, 3 (1% Cir. 1987); Barnesv. Sullivan, 932 F.2d 1356,

1358 (11" Cir. 1991). The court must view the evidence as a whole, taking into account evidence

favorable as well as unfavorableto the decision. Frustagliav. Sec’'y of Health and Human Servs.,,

829 F.2d 192, 195 (1% Cir. 1987); Parker v. Bowen, 793 F.2d 1177 (11" Cir. 1986) (court also must

consider evidence detracting from evidence on which Commissioner relied).
The court must reverse the ALJ s decision on plenary review, however, if the ALJ applies
incorrect law, or if the ALJfailsto provide the court with sufficient reasoning to determine that he

or she properly applied the law. Nguyen v. Chater, 172 F.3d 31, 35 (1% Cir. 1999) (per curiam);

accord Corneliusv. Sullivan, 936 F.2d 1143, 1145 (11" Cir. 1991). Remand is unnecessary where

all of theessential evidencewasbeforethe Appeal s Council when it denied review, and theevidence

establisheswithout any doubt that the claimant wasdisabled. Seavey v. Barnhart, 276 F.3d 1, 11 (1%

Cir. 2001) citing, Mowery v. Heckler, 771 F.2d 966, 973 (6™ Cir. 1985).

The court may remand a case to the Commissioner for arehearing under sentence four of 42
U.S.C. §405(g); under sentence six of 42 U.S.C. 8§ 405(g); or under both sentences. Seavey, 276

F.3d at 8. To remand under sentence four, the court must either find that the Commissioner’'s



decision is not supported by substantial evidence, or that the Commissioner incorrectly applied the

law relevant to the disability claim. Id.; accord Brenemv. Harris, 621 F.2d 688, 690 (5™ Cir. 1980)

(remand appropriate where record was insufficient to affirm, but also was insufficient for district
court to find claimant disabled).
Where the court cannot discern the basis for the Commissioner’s decision, a sentence four

remand may be appropriate to alow her to explain the basisfor her decision. Freeman v. Barnhart,

274 F.3d 606, 609-610 (1% Cir. 2001). On remand under sentence four, the ALJ should review the

case on acomplete record, including any new material evidence. Dioriov. Heckler, 721 F.2d 726,

729 (11™ Cir. 1983) (necessary for ALJon remand to consider psychiatric report tendered to Appeals
Council). After a sentence four remand, the court enters a final and appealable judgment
immediately, and thus loses jurisdiction. Freeman, 274 F.3d at 610.
In contrast, sentence six of 42 U.S.C. § 405(g) provides:

The court...may at any time order additional evidence to be taken

before the Commissioner of Social Security, but only upon ashowing

that there is new evidence which is material and that there is good

cause for thefailure to incorporate such evidence into therecord in a

prior proceeding;
42 U.S.C. 8405(g). Toremand under sentencesix, theclaimant must establish: (1) that thereisnew,
non-cumulative evidence; (2) that the evidence is material, relevant and probative so that thereisa

reasonabl e possibility that it would change the administrative result; and (3) thereis good cause for

failure to submit the evidence at the administrative level. See Jackson v. Chater, 99 F.3d 1086,

1090-1092 (11" Cir. 1996).
A sentence six remand may be warranted, even in the absence of an error by the

Commissioner, if new, material evidence becomes available to the clamant. Jackson, 99 F.3d at
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1095. With asentence six remand, the parties must return to the court after remand to file modified
findings of fact. 1d. The court retains jurisdiction pending remand, and does not enter a find
judgment until after the completion of remand proceedings. Id.

V. DISABILITY DETERMINATION

The law defines disability astheinability to do any substantial gainful activity by reason of
any medically determinable physical or mental impairment which can be expected to result in death
or which haslasted or can be expected to last for acontinuous period of not |essthan twelve months.
42 U.S.C. 88416(1), 423(d)(1); 20 C.F.R. §404.1505. Theimpairment must be severe, making the
claimant unableto do her previouswork, or any other substantial gainful activity which existsinthe
national economy. 42 U.S.C. § 423(d)(2); 20 C.F.R. 88 404.1505-404.1511.

A. Treating Physicians

Substantial weight should be given to the opinion, diagnosis and medical evidence of a

treating physician unless there is good cause to do otherwise. See Rohrberg v. Apfel, 26 F. Supp.

2d 303, 311 (D. Mass. 1998); 20 C.F.R. § 404.1527(d). If atreating physician’s opinion on the
nature and severity of aclaimant’ simpairmentsiswell-supported by medically acceptable clinical
and laboratory diagnostic techniques, and is not inconsistent with the other substantial evidencein
the record, the ALJ must give it controlling weight. 20 C.F.R. § 404.1527(d)(2). The ALJ may
discount atreating physician’s opinion or report regarding an inability to work if it is unsupported

by objective medical evidence or iswholly conclusory. See Keating v. Sec’'y of Health and Human

Servs., 848 F.2d 271, 275-276 (1* Cir. 1988).
Whereatreating physi cian hasmerely made conclusory statements, the ALImay afford them

such weight as is supported by clinical or laboratory findings and other consistent evidence of a
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claimant’s impairments. See Wheeler v. Heckler, 784 F.2d 1073, 1075 (11™ Cir. 1986). When a

treating physician’s opinion does not warrant controlling weight, the ALJ must neverthelessweigh
the medical opinion based on the (1) length of the treatment relationship and the frequency of
examination; (2) natureand extent of thetreatment rel ationship; (3) medical evidencesupporting the
opinion; (4) consistency with the record as awhole; (5) specialization in the medical conditions at
issue; and (6) other factorswhich tend to support or contradict theopinion. 20 C.F.R §404.1527(d).
However, a treating physician’s opinion is generaly entitled to more weight than a consulting
physician’sopinion. See 20 C.F.R. § 404.1527(d)(2).

The ALJisrequired to review al of the medical findings and other evidence that support a
medical source’ s statement that aclaimant isdisabled. However, the ALJisresponsiblefor making
the ultimate determination about whether a claimant meets the statutory definition of disability. 20
C.F.R. 8§404.1527(e). The ALJis not required to give any specia significance to the status of a
physician astreating or non-treating in weighing an opinion on whether the claimant meets alisted
impairment, a clamant’s RFC (see 20 C.F.R. 88 404.1545 and 404.1546), or the application of
vocational factors because that ultimate determination is the province of the Commissioner. 20

C.F.R.8404.1527(e). SeeasoDudley v. Sec'y of Health and Human Servs., 816 F.2d 792, 794 (1%

Cir. 1987).
B. Developing the Record

The ALJ hasaduty to fully and fairly develop therecord. Heggarty v. Sullivan, 947 F.2d

990, 997 (1* Cir. 1991). The Commissioner also hasaduty to notify aclaimant of the statutory right
to retained counsel at the social security hearing, and to solicit aknowing and voluntary waiver of

that right if counsel isnot retained. See42 U.S.C. 8 406; Evangelistav. Sec’y of Health and Human
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Servs., 826 F.2d 136, 142 (1% Cir. 1987). Theobligationto fully and fairly develop therecord exists
if aclaimant has waived the right to retained counsel, and even if the claimant is represented by
counsel. 1d. However, where an unrepresented claimant has not waived the right to retained
counsel, the ALJ sobligation to develop afull and fair record risesto aspecia duty. See Heggarty,

947 F.2d at 997, citing Currier v. Sec'y of Health Educ. and Welfare, 612 F.2d 594, 598 (1* Cir.

1980).

C. Medical Testsand Examinations

The ALJ is required to order additional medical tests and exams only when a claimant’s
medical sourcesdo not give sufficient medical evidence about an impairment to determine whether

theclaimant isdisabled. 20 C.F.R. §416.917; seeaso Conley v. Bowen, 781 F.2d 143, 146 (8" Cir.

1986). In fulfilling his duty to conduct a full and fair inquiry, the ALJ is not required to order a
consultative examination unless the record establishes that such an examination is necessary to

enablethe ALJtorender aninformed decision. Carrillo Marinv. Sec’'y of Heath and Human Servs.,,

758 F.2d 14, 17 (12 Cir. 1985).

D. The Five-step Evaluation

The ALJ must follow five steps in evaluating a claim of disability. See 20 C.F.R. 88
404.1520, 416.920. Firgt, if a clamant is working at a substantial gainful activity, she is not
disabled. 20 C.F.R. § 404.1520(b). Second, if a clamant does not have any impairment or
combination of impairmentswhich significantly limit her physical or mental ability to do basic work
activities, then she does not have asevereimpairment and isnot disabled. 20 C.F.R. § 404.1520(c).
Third, if aclaimant’ simpairmentsmeet or equal animpairment listed in 20 C.F.R. Part 404, Subpart

P, Appendix 1, sheisdisabled. 20 C.F.R. § 404.1520(d). Fourth, if aclaimant’s impairments do
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not prevent her from doing past relevant work, sheisnot disabled. 20 C.F.R. 8§ 404.1520(¢e). Fifth,
if aclaimant’simpairments (considering her RFC, age, education and past work) prevent her from
doing other work that existsin the national economy, then sheisdisabled. 20 C.F.R. 8 404.1520(f).
Significantly, the claimant bearsthe burden of proof at stepsonethrough four, but the Commissioner

bearstheburden at step five. Wellsv. Barnhart, 267 F. Supp. 2d 138, 144 (D. Mass. 2003) (five-step

process applies to both SSDI and SSI claims).

In determining whether aclaimant’ sphysical and mental impairmentsaresufficiently severe,
the ALJ must consider the combined effect of all of the claimant’ simpairments, and must consider
any medically severe combination of impairments throughout the disability determination process.
42 U.S.C. §423(d)(2)(B). Accordingly, the ALJ must make specific and well-articulated findings
asto theeffect of acombination of impairmentswhen determiningwhether anindividual isdisabled.

Davisv. Shalala, 985 F.2d 528, 534 (11" Cir. 1993).

The claimant bears the ultimate burden of proving the existence of adisability asdefined by
the Social Security Act. Seavey, 276 F.3d at 5. The claimant must provedisability on or before the

last day of her insured status for the purposes of disability benefits. Debloisv. Sec’'y of Health and

Human Servs., 686 F.2d 76 (1% Cir. 1982), 42 U.S.C. 88 416(1)(3), 423(a), (c). If a claimant
becomes disabled after she has lost insured status, her claim for disability benefits must be denied
despite her disability. 1d.

E. Other Work

Oncethe ALJfindsthat aclaimant cannot return to her prior work, the burden of proof shifts
to the Commissioner to establish that the claimant could perform other work that exists in the

national economy. Seavey, 276 F.3d a 5. In determining whether the Commissioner has met this
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burden, the ALJ must develop a full record regarding the vocational opportunities available to a

claimant. Allenv. Sullivan, 880 F.2d 1200, 1201 (11" Cir. 1989). This burden may sometimes be

met through exclusive reliance on the Medical-Vocational Guidelines (the “grids’). Seavey, 276
F.3dat 5. Exclusiverelianceonthe®grids’ isappropriate where the claimant suffers primarily from

an exertiona impairment, without significant non-exertional factors. 1d.; see also Heckler v.

Campbell, 461 U.S. 458, 103 S. Ct. 1952, 76 L.Ed.2d 66 (1983) (exclusive reliance on the gridsis
appropriate in cases involving only exertional impairments, impairments which place limitson an
individual’ s ability to meet job strength requirements).

Exclusive reliance is not appropriate when a claimant is unable to perform a full range of
work at agiven residua functional level or when a claimant has a non-exertional impairment that
significantly limits basic work skills. Nguyen, 172 F.3d at 36. In amost all of such cases, the
Commissioner’ s burden can be met only through the use of avocational expert. Heggarty, 947 F.2d
at 996. It is only when the claimant can clearly do unlimited types of work at a given residual
functional level that it is unnecessary to call avocational expert to establish whether the claimant

can perform work which existsin the national economy. See Fergusonv. Schwelker, 641 F.2d 243,

248 (5" Cir. 1981). In any event, the ALJ must make a specific finding as to whether the non-
exertional limitations are severe enough to preclude awide range of employment at the given work
capacity level indicated by the exertiona limitations.
1. Pain
“Pain can constitute a significant non-exertional impairment.” Nguyen, 172 F.3d at 36.
Congress hasdetermined that aclaimant will not be considered disabled unlesshe furnishesmedical

and other evidence (e.g., medical signsand laboratory findings) showing the existence of amedical
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impai rment which coul d reasonably be expected to producethepain or symptomsalleged. 42 U.S.C.
8423(d)(5)(A). TheALJImust consider all of aclaimant’ sstatementsabout hissymptoms, including
pain, and determinethe extent to which the symptoms can reasonably be accepted as consistent with
the objective medical evidence. 20 C.F.R. § 404.1528. In determining whether the medical signs
and laboratory findings show medical impairments which reasonably could be expected to produce
the pain alleged, the ALJ must apply the First Circuit’'s six-part pain analysis and consider the
following factors:

(1) The nature, location, onset, duration, frequency, radiation, and
intensity of any pain;

(2) Precipitating and aggravating factors (e.g., movement, activity,
environmental conditions);

(3) Type, dosage, effectiveness, and adverse side-effects of any pain
medication;

(4) Treatment, other than medication, for relief of pain;
(5) Functional restrictions; and
(6) The claimant’s daily activities.

Avery v. Sec’'y of Health and Human Servs., 797 F.2d 19, 29 (1* Cir. 1986). An individua’s

statement as to pain is not, by itself, conclusive of disability. 42 U.S.C. § 423(d)(5)(A).
2. Credibility
Where an ALJ decides not to credit a claimant’s testimony about pain, the ALJ must
articulate specific and adequate reasons for doing so, or the record must be obvious as to the
credibility finding. Rohrberg, 26 F. Supp. 2d at 309. A reviewing court will not disturb a clearly

articulated credibility finding with substantial supporting evidenceintherecord. SeeFrustaglia, 829
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F.2d at 195. Thefailureto articulate the reasonsfor discrediting subjective pain testimony requires

that the testimony be accepted astrue. See DaRosav. Sec’'y of Health and Human Servs., 803 F.2d

24 (1% Cir. 1986).
A lack of a sufficiently explicit credibility finding becomes a ground for remand when

credibility iscritical to the outcome of the case. See Smallwood v. Schweiker, 681 F.2d 1349, 1352

(11" Cir. 1982). If proof of disability isbased on subjective evidence and acredibility determination
is, therefore, critical to the decision, “the ALI must either explicitly discredit such testimony or the

implication must be so clear asto amount to aspecific credibility finding.” Footev. Chater, 67 F.3d

1553, 1562 (11" Cir. 1995) (quoting Tieniber v. Heckler, 720 F.2d 1251, 1255 (11" Cir. 1983)).

V. APPLICATION AND ANALYSIS

Plaintiff was forty-nine years old at the time of the ALJ hearing. (Tr. 47). Paintiff
completed high school and attended two years of college (with no degree); and hisonly past rel evant
work is sorting clothesfor four monthsin 1998 and doing sanitation work for three monthsin 2001.
(Tr. 68, 76-79). At the time of his ALJ hearing, Plaintiff was serving a three-year sentence for
attempting breaking and entering and possession of burglary tools. (Tr. 140); State v. Gibbs, P2-
2007-0066A. Plaintiff has alengthy criminal history and prior periods of incarceration. Plaintiff
initially alleged disability due to lower back problems, being sexually assaulted and being TB
positive. (Tr. 75). Helater included depression. (Tr. 52).

During late 2005 and into 2006, Plaintiff was treated sporadically at Crossroads Rhode
Island, afreemedical clinic. (Tr.119-127). Plaintiff’scomplaintsincluded chronic back problems,
right knee pain, positive TB test and depression. (Tr. 119). Plaintiff missed several appointments

but returned in May 2006 with complaints of right knee and lower back pain. (Tr. 124). Plaintiff
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was asked to complete mental health questionnaires. The first time, he said he experienced
depressive symptoms for several days out of the prior two weeks, which made it *“somewhat
difficult” to “do your work, take care of things at home or get along with other people.” (Tr. 120).
The second time, in May 2006, Plaintiff indicated that he was feeling depressed “ nearly every day,”
had other depressive symptoms “more than half the days’ and again rated his problems as
“somewhat difficult.” (Tr. 125).

Records from the Rhode Island Department of Corrections reflect that in December 2004,
Plaintiff was complaining of low back pain, right hand pain from arecent injury and an inability to
dleep. (Tr. 89). In December 2006, Plaintiff requested psychiatric services while incarcerated and
was seen by atherapist, KendraB. Capalbo, MSW, who noted his affect was appropriate, his mood
was euthymic, he was oriented and had no suicida or homicida ideation. (Tr. 114). Because
Plaintiff reported hewasnot in treatment while out of prison, no treatment was provided, and hewas
told to request treatment again if his symptoms worsened. Id.

On May 15, 2006, Plaintiff was evaluated by a psychologist, John P. Parsons, Ph.D., at the
request of his attorney. (Tr. 96). Dr. Parsons diagnosed, on Axis I, magjor depressive disorder,
recurrent, moderate, opioid dependence in early partial remission, partner relational problem and
nicotinedependence; and on Axisll, personality disorder, not otherwise specified with antisocial and
schizotypal features. (Tr. 101). Herated Plaintiff’s global assessment of functioning (“GAF”") at
49. 1d. Dr. Parsons noted that Plaintiff’s “attention and concentration spans were impaired, and it
was difficult for him to stay focused. He needed constant reminders to stay focused and answer the
guestions presented.” (Tr. 97). Plaintiff reported that he had been arrested twice as ajuvenile and

ten times as an adult for “breaking and entering and various drug charges.” Id. He said he had six
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adult children, only two of whom heretai ned tel ephone contact with. (Tr. 98). Hesaid he had seven
jobs since leaving high school in 1975, the longest of which was for two years. 1d. Although
Plaintiff had ahistory of cocaine and heroin use, hereported no illegal drug use since October 2005.
Id. He aso said he had been homeless since that time. (Tr. 99). Dr. Parsons reported that Plaintiff
“has acquaintances but no close friends outside of hisfamily. He has always had difficulty trusting
people.” 1d. On the Beck Anxiety inventory, Plaintiff’s responses indicated mild to moderate
anxiety and onthe Beck Depression inventory, moderate problemswereindicated. I1d. Mental status
examination revealed a sad expression, depressed mood and labile affect. (Tr. 100). In addition,
“his speech was loud and pressured, and he needed frequent remindersto lower hisvoice.” 1d. He
also noted depressive symptoms such as loss of interest, feelings of guilt and worthlessness, sleep
disturbance, fatigue, loss of sexual interest and impaired concentration. Id.

Dr. Parsons noted that Plaintiff was able to do his own shopping, cooking and cleaning,
enjoyed reading and watching television. (Tr. 101). As for socia activity and relationships,
however, hesaid Plaintiff “isaguarded and at times paranoid individual who had difficulty trusting
others. Heis close to afew of hisrelatives. He is a difficult person to engage.” Id. Dr. Parsons
additionally noted that Plaintiff “had significant difficulty attending, concentrating, and focusing.
He needed constant redirection, and questions had to be repeated because he kept getting
sidetracked.” Id. Finally, Dr. Parsons indicated that:

[Plaintiff] isin agreat deal of emotional turmoil and lacks adequate
defenses to keep himself reasonably comfortable. He is depressed,
worried, tense, and nervous. He has consistently demonstrated poor
judgment over the years and does not seemto profit from experience.
He harbors chronic fedlings of insecurity andisindecisive. Heisnot

actively involvedinlifesituations and is pessimistic about hisfuture.
Heisnonconforming and suspicious of the motivations of others. He
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can aso be irritable, sullen, and argumentative. The claimant has
some odd beliefs and is eccentric and peculiar. He has been
consistently irresponsiblethroughout hislife....Dueto the seriousness
of his psychologica problems, [Plaintiff] is not able to maintain
gainful employment. He would not be ableto respond appropriately
toinstructionsfrom supervisorsor coworkers. Hisiseasly distracted
and has difficulty focusing, which impairs his ability to function
effectively in a work environment. He is a peculiar and impulsive
man, which would make it difficult for him to interact with
coworkers, supervisors, or the genera public.
(Tr. 100, 102).

In addition to hisreport, Dr. Parsons completed a supplemental questionnaire asto residual
functional capacity in which he rated amoderately severeimpairment in Plaintiff’ sability to relate
to other people, including the ability to respond appropriately to coworkers, the ability to attend and
concentrate in awork setting, the ability to perform activities of daily living, and in severa other
areas. (Tr.103-104). Herated asevereimpairment in Plaintiff’ s ability to respond appropriately to
supervisors and to respond appropriately to customary work pressures. Id.

Therecord a so containsaconsultative eval uation concerning Plaintiff’ sphysical limitations
performed by Dr. Jay Burstein on August 21, 2006 at therequest of the ALJ. (Tr. 105). Dr. Burstein
noted that Plaintiff complained of back and knee pain but found no objective evidence of such
impairments and no functional limitations resulting therefrom. (Tr. 106).

A. The ALJ Properly Evaluated Plaintiff’s Mental | mpair ments

The ALJ decided this case adverse to Plaintiff at Step 2. He concluded that the objective
medical evidence failed to establish the existence of a medically determinable mental impairment

that could reasonably be expected to produce Plaintiff’s symptoms. (Tr. 13).

-14-



Themedical recordinthiscaseisthin. Infact, at Plaintiff’ sfirst hearing, the ALJ continued
the matter due to the lack of medical evidence. (Tr. 128-135). Further, much of the medica
evidence of record dealswith Plaintiff’ s physical impairments which are not at issuein thisappeal .

Although Plaintiff does not dispute that the medical record is limited, he argues that the
evidencewas sufficient to meet his“deminimis’ burden at Step 2. Plaintiff also allegesthat the ALJ
erred by not evaluating his mental impairment using the specia technique described at 20 C.F.R. §
416.920a. Findly, Plaintiff contendsthat the ALJerred by not giving greater weight to Dr. Parsons,
his consulting psychol ogist.

Plaintiff did not initially alege disability due to depression or personality disorder. (Tr. 44,
75). Several weeksbefore Plaintiff’ sfirst ALJhearing, Plaintiff wasevaluated on May 15, 2006 by
Dr. Parsons, a consulting psychologist, at the request of Plaintiff’s counsel. (Ex. 3F). Dr. Parsons
opined that Plaintiff had major depressive disorder and a personality disorder with antisocial and
schizotypal features. (Tr. 101). He concluded that Plaintiff “is considered to be disabled from a
psychological perspective apart from his substance dependence issues, which are in early partial
remission.” (Tr. 102). Dr. Parsons described Plaintiff’s presenting problem as:

| have problemswith my back and knee, and | have not seen adoctor

inover ayear. | amhomelessand | can’t work. Thingsain't working

out with my common law wife. It'sjust not good. I've beenin and

out of ‘thejoint’ (jail) alot of times.
(Tr. 97). Dr. Parsons indicates that Plaintiff “suffers from a major depression” but this is based
entirely on his one-time evauation of Plaintiff, as there is no indication Dr. Parsons had any

treatment relationship with Plaintiff or reviewed any mental health treatment records of other

providers.
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Althoughtherearereferencesintherecordto past mental health treatment (see, e.g., Tr. 118),
the record is devoid of actua evidence of such treatment. For instance, on December 20, 2006, a
licensed clinical socia worker a the ACI noted that Plaintiff “only received treatment during a
previous incarceration and...did not seek any type of treatment in the community.” (Tr. 114).
Plaintiff’s affect was assessed as “appropriate,” his mood as “ euthymic” or normal and his mental
state otherwise normal. 1d. Furthermore, the record reflects that Plaintiff’s counsel requested, in
September 2004, that apsychol ogical consultativeexamination of Plaintiff becancelled” asthey will
be setting up CE with one of their consultants.” (Tr. 85).

Plaintiff contends that this case should be remanded because the ALJfailed to comply with
the “special technique” required under 20 C.F.R. 8 416.920ain assessing the severity of Plaintiff’s
mental impairments and failed to adequately consider Dr. Parson’ s consultative opinion.

AsPlaintiff correctly notes, in evaluating aclaimant’ s alleged mental impairments, the ALJ
is required to follow a “specia technique” outlined in 20 C.F.R. § 416.920a. Pursuant to the
technique, the ALJmust determine whether or not Plaintiff’ simpairmentsare* severe’ by rating the
functional limitationwhichresultsfrom theimpairment(s) infour specificareas: “[a ctivitiesof daily
living; social functioning; concentration, persistence, or pace; and episodes of decompensation.”
20 C.F.R. 8416.920a(c)(3)-(4), (d). Whilethe ALJshould normally follow amandatory regul atory
review procedure, several courtsin this Circuit have found that the failure to explicitly follow the
prescribed technique is “harmless error” if the record otherwise supportsthe ALJ s conclusion and

aremand would not “change, alter or impact theresult.” See, e.q., Arrudav. Barnhart, 314 F. Supp.

2d52,79-81 (D. Mass. 2004). Seealso Queridov. Barnhart, 344 F. Supp. 2d 236, 250-54 (D. Mass.

2004). Because of efficiency concerns, this Court sees no benefit in a meaningless remand and

-16-



agreeswith and adoptsthe standard arti cul ated above, which reviewswhether remand would change,

alter or impact the result. See Moore v. Barnhart, 405 F.3d 1208, 1214 (11" Cir. 2005) (failureto

follow arequired regulatory review process requires remand but only when the record contains a
“colorable clam” of mental impairment).

Here, Plaintiff has simply not pointed to any objective medical evidence of asevere menta
impairment which would justify aremand. The ALJfound Dr. Parsons evaluation to be “biased”
and noted that it is a*“one-time assessment from a one-time examiner, and, as such, is of no value
in correctly diagnosing [Plaintiff’s] impairments or in determining his level of menta functioning
over thelongterm.” (Tr. 14). Further, although Dr. Parsons assessed total disability, his prognosis
was “guarded” and he noted that Plaintiff might benefit from psychotropic medications and
counseling. (Tr. 102). The ALJ sevauation of Dr. Parsons’ opinionis supported by therecord and
entitled to deference.

The limited nature of the record must also be considered in the context of thiscase. In his
Reply Brief, Plaintiff’s counsel assertsthat Plaintiff “missed a consultative examination scheduled
by the state agency due to his incarceration and his attorney scheduled another after his release.”
(Document No. 9 at 1). Thus, he argues that counsel should not be faulted for “assisting in the
development of the record by arranging a consultative exam.” Id. However, the record does not
reflect that scenario. Rather, it indicatesthat counsel’ s office called the state agency on September

14, 2004 and requested that “ psych CE not be scheduled as they will be setting up CE with one of

their consultants.” (Tr. 85). (emphasis added). The state agency was not asked to reschedule the
“psych CE” after Plaintiff’s release from prison so that the record would include an “independent”

evauation. The request was that a “psych CE not be scheduled.” 1d. The request of Plaintiff’s
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counsel did not assist in the development of the record but resulted in a more limited record
consisting of one opinion from aretained and arguably “biased” consultant. Plaintiff should not be
rewarded for limiting the record to an opinion from “their consultant.” Id.

Further, the medical expert’s limited testimony does not support Plaintiff’s position. Dr.
John Ruggiano, aPsychiatrist, testified briefly and confirmed that the psychiatric record waslimited
to Dr. Parsons' evaluation. (Tr. 148). Dr. Ruggiano described Dr. Parsons' personality disorder
diagnosisas*“feral cat syndrome” and noted that someonewith that disorder would have significant
difficulty working with others. (Tr. 149). Dr. Ruggiano was not asked by Plaintiff’s counsel to
express his own opinion as to whether Plaintiff actually had that disorder or any “severe” mental
impairment, or what specific working limitations might result therefrom. Thus, Dr. Ruggiano’s
generic description of acondition diagnosed by Dr. Parsonsissimply not supportive of Dr. Parsons
diagnosis. Inother words, Dr. Ruggiano described what Dr. Parsons diagnosed but did not offer his
own opinion as to whether he concurred in the diagnosis.

VI. CONCLUSION

For thereasons stated above, | order that the Commissioner’ sMotion for an Order Affirming
the Decision of the Commissioner (Document No. 8) be GRANTED and that Plaintiff’s Motion to
Reverse the Decision of the Commissioner (Document No. 7) be DENIED. Fina judgment shall

enter in favor of the Commissioner.

/9 Lincoln D. Almond
LINCOLN D. ALMOND
United States Magistrate Judge
April 29, 2008
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